II.

I11.

IV.

VI

Adjourn

AGENDA
September 24, 2013 5:30 p.m.
Study Session Meeting — Council Chambers, Ely City Hall

CALL TO ORDER
Debeltz, Kess, Nikkola, Omerza, Polyner, Sheddy and Mayor Petersen (7)

ADDITIONS OR OMISSIONS:

REQUEST TO APPEAR:
A. Mike Hillman — Grant writing

CITY BUDGET:

OLD BUSINESS:

NEW BUSINESS
1. E Cigarettes/Synthetic Drugs
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ACTION TAKEN BY COUNCIL:
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KLUN LAW FIRM 1 EAST CHAPMAN STREET PHONE: 218.365.3221
o . P.0. BOX 240 TOLL FREE: 877.365.3221
- Direction. Guidance. Resulfs. ELY, MINNESOTA 55731 FAX: 218.365.5866

Kelly M. Klun

Attorney at Law

Direct Extension 111
kelly klun@klunlaw.com

September 16, 2013

Mayor Ross Petersen
City Council Members
City of Ely

209 E. Chapman St.
Ely MN 55731

RE: E-Cigarettes/Synthetic Drugs
Our File No. 16074

Dear Mayor Petersen and Council Members:

Pursuant to the request of the Council, I have done some investigation regarding the regulation of
synthetic drugs and e-cigarettes. The two topics are at the forefront of discussion in many municipalities
as of late.

Synthetic Drugs

Synthetic drugs are chemically laced substances similar to marijuana, cocaine and methamphetamine
that are sold over the counter at some convenience stores, gas stations and tobacco shops. Based on theit
chemical make-up, these drugs ate commonly divided into two categories: Cannabinoids (popularly
known as K2 or Spice, cannabinoids are chemically formulated versions of synthetic marijuana that
consist of lab-manufactured THC) and Cathinones (often known as “bath salts”, cathinones contain
chemical compounds that mimic the effects of cocaine or meth). The drugs’ packaging states the
products are not intended for human consumption, their design, labeling and marketing clearly allude to
the products being smoked and/or inhaled as a drug.

Synthetic drugs are exiremely dangerous because buyers don’t know what chemicals they are ingesting.
Individual products can contain a vast range of different chemical formulations and potencies, some of
which can be two to 500 times stronger than THC. The State of Minnesota has passed legislation
banning known ingredients in synthetic drugs. However, legislation is having difficulty keeping up with
the constantly changing chemical makeup of synthetic drugs. Once a law is passed, the manufacturers
make slight changes to the drugs in an effort to avoid the existing laws.
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The enclosed proposed Ordinance 280 contains provisions related to the regulation of synthetic drugs.
The ordinance is modeled after the Duluth ordinance. The Duluth ordinance was challenged and a
federal court judge found that Duluth could continue to enforce the ordinance. The ordinance would
amend Chapter 10 of the City Code by adding Section 10.31 related to products that are labeled “not for
human consumption”. The ordinance will prohibit any person intentionally consuming products that are
labeled not for human consumption and any person assisting another to violate the section.

The ordinance also modifies Chapter 6 of the City Code by adding a new section 6.39 related to
regulation of synthetic drug establishments. This ordinance also mirrors Duluth’s ordinance. The
proposed ordinance defines synthetic drugs and synthetic drug establishments. The ordinance requires
that any business that sells synthetic drugs obtain a license. The proposed ordinance must be approved
by the clerk-treasurer upon advice from the police department. In subdivision 2B, there is a blank line as
it is my understanding that the Council likely will discuss the dollar amount of the annual license fee.
The third subdivision of the ordinance provides regulation as to the activities of synthetic drug
establishments, such as hours of operation, the types of synthetic drugs that can be sold and location
limitations on synthetic drug establishments. Subdivision 4 provides the grounds for suspension and
license revocation. Section 5 provides an appeals process, in whlch an applicant or aggrieved party may
appeal a hcensmg decision to the Council.

Q.

I would be happy to discuss any of the provisions of the ordinance at that the council meeting.

E-cigarette Policy

E-cigarettes are electronic nicotine delivery systems. The products are often shaped like cigarettes,
cigars or pipes. They deliver nicotine or other substances to a user in the form of a vapor. An issue of
concern with these products is that few studies have been performed as to the safety of e-cigarettes.
Currently, the FDA is working to develop a strategy to regulate e-cigarettes containing tobacco as a
tobacco product as local governments have the ability to regulate the sale of tobacco produets. For
example, a government could pr ohibit the sale of such products anywhere within its jurisdiction, prohibit
the sale of such products to minors, require these products to be kept behind the counter, or allow these
products to be sold only in places adults are permitted to enter. A city could also regulate the marketing
of e-cigarettes to ensure to protect the public from false or misleading claims. A third potential policy
regarding e-cigarettes is to regulate the use of them. For example, their use can be prohibited in various
public places—often under existing or new smoke-free laws.

No matter which type of policy the City seeks to purse, it is important that the policy contain clear
definitions and concise language to avoid confusion about what constitutes an e-cigarette. The
definitions must be explicit about what they cover and broad enough to anticipate future product
innovations. This eliminates ambiguity if new products are released that are similar to e-cigarettes but do
not fall under a narrow definition. Any policy must have strong enforcement options because enforcing
restrictions on the sale, marketing and use of e-cigarettes can be challenging unless clear procedures are
established. The policy should include a reasonable penalty and appeal process. It is also ctitical to have
a property implementation process for publicizing the policy and educating the community, as well as
procedures for receiving, tracking and following up on complaints. Policies regulating the use of e-




KLUN LAW FIRM
PAGE 3 OF 4

cigarettes may also be challenged in court, particularly since e-cigarette restrictions are often included in
smoke-free laws, requiring a new definition of smoking to include the use of not only cigarettes, cigars,
pipes and other traditional tobacco products, but also e-cigarettes.

Litigation and Laws

Both the Federal and state governments appear to regulate e-cigarettes the same as cigarettes and other
tobacco products. As noted above, the FDA is not regulating them as a “tobacco product” after a federal
court case ruled that e-cigarettes are subject to such regulations.

The U.S. Court of Appeals for the D.C. Circuit, in Sottera, Inc. v. Food & Drug Administration, 627
F.3d 891 (D.C. Cir. 2010), recently issued a decision with regard to e-cigarettes and other products
“made or derived from tobacco” and the jurisdictional line that should be drawn between “tobacco
products” and “drugs,” “devices,” and combination products, as those terms are defined in the Food
Drug and Cosmetics Act. The court held that e-cigarettes and other products made or derived from
tobacco can be regulated as “tobacco products” under the Act and ate not drugs/devices unless they are
marketed for therapeutic purposes. As such, the FDA can regulate e-cigarettes as tobacco products under
the Tobacco Control Act.

The Minnesota Department of Revenue agrees that e-cigarettes are a tobacco product subject to taxation:
“An electronic cigarette, or e-cigarette, simulates the act of tobacco smoking. It produces an inhaled mist
with the physical sensation, appearance — and often the flavor and nicotine content — of inhaled tobacco
smoke. E-cigarettes are taxable as tobacco products.”

Generally, under Minnesota law, e-cigarettes fit the definition of a tobacco product subject to city
regulation and licensing under Minn. Stat. § 461.12 citing to Minn. Stat. 609.685, subd. 1.

"Tobacco products" means any product containing, made, or derived from tobacco that is
intended for human consumption, whether chewed, smoked, absorbed, dissolved, inhaled,
snorted, sniffed, or ingested by any other means, ot any component, part, or accessory of a
tobacco product, including, but not limited to, cigars; little cigars; cheroots; stogies; periques;
granulated, plug cut, crimp cut, ready rubbed, and other smoking tobacco; snuff; snuff flour;
cavendish; plug and twist tobacco; fine-cut and other chewing tobacco; shotts; refuse scraps,
clippings, cuttings and sweepings of tobacco, and other kinds and forms of tobacco; but does not
include cigarettes as defined in this section. '

This statute is commonly known as the Tobacco Modernization and Compliance Act. Minn. Stat. §
609.685 imposes criminal penalties for the sale of tobacco products to minors. A copy of the statute is
attached for your review and reference. The statute makes the sale of such products to a minor a
misdemeanor for a first violation and a gross misdemeanor for subsequent violations. Further, the statute
defines a nicotine delivery device as “a product containing or delivering nicotine or-lobelia intended for
human consumption, or any part of such a product, that is not tobacco as defined by section 609.685.”
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City of Ely Tobacco Regulations

The current City of Ely Code deals solely with tobacco and tobacco related devices, which do not
necessatily incorporate e-cigarettes. The enclosed proposed Ordinance 281 will add provisions that
specifically regulate electronic delivery devices such as e-cigarettes. The proposed ordinance will
modify the definition of tobacco and tobacco products to that of the Minnesota Statutes. This will
broaden the arena of products that is included in the definition. The ordinance will also include a
definition of “electronic delivery device” which encompasses e-cigarettes and other related devices.
With regard to regulation, the ordinance will require that sellers of electronic delivery devices obtain a
license. All the current City of Ely tobacco. regulations will not be applicable to electronic delivery
devices. ‘

1 would be happy to discuss this matter further at the next council meeting,

Tgruly',

KMK/adp




ORDINANCE NO. 281, 2" Series

AN ORDINANCE OF THE CITY OF ELY, MINNESOTA, AMENDING THE
CITY CODE OF THE CITY OF ELY, MINNESOTA, CHAPTER 6, OTHER BUSINESS
REGULATION AND LICENSING, AMENDING SECTION 6.30 TOBACCO

THE COUNCIL OF THE CITY OF ELY DOES HEREBY ORDAIN:
SECTION 1. Chapter 6, Section 6.30 of the Ely City Code is hereby amended as follows:

Subd. 2. Definitions and Interpretations. Except as may otherwise be
provided or clearly implied by context, all terms shall be given their commonly accepted
definitions. The singular shall include the plural and the plural shall include the singular. The
masculine shall include the feminine and neuter, and vice-versa. The term "shall" means
mandatory and the term "may" means permissive. The following terms shall bave the definitions
given to them: '

SEC. 6.30. TOBACCO AND ELECTRONIC DELIVERY DEVICES.

Subd. 1. Purpose. Because the City recognizes that many persons under
the age of 18 years purchase or otherwise obtain, possess, and use tobacco, tobacco products, and
tobacco related devicesy and electronic delivery devices, and such sales, possession, and use are
violations of both State and Federal laws; and because studies, which the City hereby accepts and
adopts, have shown that most smokers begin smoking before they have reached the age of 18
years and that those persons who reach the age of 18 years without having started smoking are
significantly less likely to begin smoking; and because smoking has been shown to be the cause
of several serious health problems which subsequently place a financial burden on all levels of
government; this ordinance shall be intended to regulate the sale, possession, and use of tobacco,
tobacco products, and tobacco related devices and electronic delivery devices for the purpose of
enforcing and furthering existing laws, to protect minors against the serious effects associated
with the illegal use of tobacco, tobacco products, and tobacco related devices, and electronic
delivery devices and to further the official public policy of the State of Minnesota in regard to
preventing young people from starting to smoke_and using electronic delivery devices.-as-stated

Subd. 2. Definitions and Interpretations. Except as may otherwise be
provided or clearly implied by context, all terms shall be given their commonly accepted
definitions. The singular shall include the plural and the plural shall include the singular. The
masculine shall include the feminine and neuter, and vice-versa. The term "shall' means
mandatory and the term "may" means permissive. The following terms shall have the definitions
given to them:




any product containing, made, or derived from tobacco that is intended for human consumption,
whether chewed, smoked, absorbed, dissolved, inhaled, snorted, sniffed, or ingested by any other
means, or any component, patt, or accessory of a tobacco product, including, but not limited to,
cigars; little cigars: cheroots; stogies; periques; granulated, plug cut, crimp cut, ready rubbed,
and other smoking tobacco; snuff: snuff flour: cavendish; plug and twist tobacco; fine-cut and
other chewing tobacco: shorts: refuse scraps, clippings, cuttings and sweepings of tobacco, and
other kinds and forms of tobacco: but does not include cigarettes as defined in this section.

(B) Tobacco Related Devices. "Tobacco related devices" shall mean any
tobacco product as well as a pipe, rolling papers, or other device used in a manner which enables
the chewing, sniffing or smoking of tobacco or tobacco products.

(C) Electronic Delivery Device. “Electronic Delivery Device” shall mean
anv product containing or delivering nicotine, Jobelia, or any other substance intended for human
consumption that can be used by a person to simulate smoking in the delivery of nicotine ot any

other substance through inhalation of vapor from the product. Electronic delivery device shall

include any component part of such a product whether or not sold separately. Electronic delivery
device shall not include any product that has been approved or otherwise certified by the United
States Food and Drug Administration for legal sales for use in tobacco cessation treatment or other
medical purposes, and is being marketed and sole solely for that approved purpose

(€).(D) Self-Service Merchandising. "Self-Service Merchandising" shall
mean open displays of tobacco, tobacco-products, e tobacco related devices_or electronic
delivery devices in any way where any person shall have access to the product without the
assistance or intervention of an employee of premises maintaining the self-service
merchandising. Self-service merchandising shall not include vending machines.




(E) Smoking. "Smoking" shall mean inhaling or exhaling smoke from any
lighted or heated cigar, cigarette, pipe, or any other lighted or heated tobacco or plant product, or
inhaling or exhaling vapor from any electronic delivery device. Smoking shall include carrying a
lighted or heated cigar, cigarette, pipe, or any other lighted or heated tobacco ot plant product

intended for inhalation.

) (F) Vending Machine. "Vending Machine" shall mean any
mechanical, electric or electronic, or other type of device which dispenses tobacco, tobacco
products, ex tobacco related devices or electronic delivery devices upon the insertion of money,
tokens, or other form of payment directly into the machine by the person seeking to purchase the
tobacco, tobacco products, ez tobacco related device or electronic delivery devices. This shall
not include devices that require the assistance of a clerk.

 (G) Individually Packaged. "Individually Packaged" shall mean the
practice of selling any tobacco or tobacco product wrapped individually for sale. Individually
wrapped tobacco and tobacco products shall include, but not be limited to, single cigarette packs,
single bags or cans of loose tobacco in any form, and single cans or other packaging of snuff or
chewing tobacco. Cartons or other packaging containing more than ten (10) single packs or
other container as described in this section shall not be considered individually packaged.
Cartons shall be defined in this Ordinance as packaging containing ten (10) or more packages of
cigarettes.

: @5(H)-Loosies. "Loosies" shall mean the common term used to refer to a
single or individually packaged cigarette.

(6)(I) Minor. "Minor" shall mean any natural person who has not yet
reached the age of eighteen (18) years.

@D(J) Retail Establishment. "Retail Establishment" shall mean any
place of business where tobacco, tobacco products, ex tobacco related devices or electronic
delivery devices are available for sale to the general public. Retail establishments shall include,
but not be limited to, grocery stores, convenience stores, and restaurants and bars.

(O(K) Moveable Place of Business. "Moveable Place of Business" shall

refer to any form of business operated out of a truck, van, automobile, or other type of vehicle or
transportable shelter and not a fixed address store front or other permanent type of structure
authorized for sales transactions.

(H(L)-Sale. A "sale" shall mean any transfer of goods for money, trade,

barter or other consideration.

Compliance Checks. "Compliance Checks" shall mean the
system the City uses to investigate and ensure that those authorized to sell tobacco, tobacco
products, and tobacco related devices and electronic delivery devices are following and
complying with the requirements of this ordinance. Compliance checks shall involve the use of
minors as authorized by this ordinance. Compliance checks shall also mean the use of minors
who attempt to purchase tobacco, tobacco products, eztobacco related devices or electronic
delivery devices for educational, research and training purposes as authorized by State and
Federal Taws. Compliance checks may also be conducted by other units of government for the
purpose of enforcing appropriate Federal, State or local laws and regulations relating to tobacco,
tobacco products, ard tobacco related devices and electronic delivery devices.




Subd. 3. License. No person shall sell or offer to sell any tobacco, tobacco
| products ex tobacco related devices or electronic delivery devices without first having obtained a
license to do so from the City.

(A) Application. An application for a license to sell tobacco, tobacco
| products, e tobacco related devices or electronic delivery devices shall be made on a form
provided by the City. The application shall contain the full name of the applicant, the applicant's
residential and business addresses and telephone numbers, the name of the business for which
the license is sought, and any additional information the City deems necessary. Upon receipt of
a completed application, the City Clerk shall forward the application to the Council for action at
its next regularly scheduled Council Meeting. If the Cletk shall determine that an application is
incomplete, he or she shall return the application to the applicant with notice of the information
necessary to make the application complete.

(B) Action. The Council may either approve or deny the license, or it may
delay action for such reasonable period of time as necessary to complete any investigation of the
application or the applicant it deems necessary. If the Council shall approve the license, the
Clerk shall issue the license to the applicant. If the Council denies the license, notice of the
denial shall be given to the applicant along with notice of the applicant's right to appeal the
Council's decision.

(C)Term. All licenses issued under this ordinance shall be valid for one
(1) calendar year except if issued in mid-year the license shall expire as of December 31 of that
year. '

(D)Revocation or Suspension. Any license issued under this ordinance
may be revoked or suspended as provided in the Violations and Penalties Section of this
ordinance,

(E) Transfers. All licenses issued under this ordinance shall be valid only
on the premises for which the license was issued and only for the person to whom the license
was issued. No transfer of any license to another location or person shall be valid without the
prior approval of the Council. ' '

(F) Moveable Place of Business. No licenses shall be issued to a
moveable place of business. Only fixed location business shall be cligible to be licensed under
this ordinance.

(G)Display. All licenses shall be posted and displayed in plain view of
the general public on the licensed premises.

(H)Renewals. The City shall notify the tobacco license applicants of their
renewal in December of each year.




Subd. 7. Vending Machines. It shall be unlawful for any petson licensed under this
ordinance to allow the sale of tobacco, tobacco products, et tobacco related devices or electronic
delivery devices by the means of a vending machine.

Subd. 8. Self-Service Sales. It shall be unlawful for a licensee under this
ordinance to allow the sale of individually packaged tobacco, tobacco products, ox tobacco
related devices or electronic delivery device by any means where by the customer may have
access to such items without having to request the item from the licensee or the licensee's
employee and whereby there is not a physical exchange of the tobacco, tobacco products,-er-the
tobacco related device or electronic delivery device between the licensee or his or her clerk and
the customer. All tobacco, tobacco products, and tobacco related devices and electronic delivery
devices shall either be stored behind a counter or other area not freely accessible to customers, or
in a case or other storage unit not left open and accessible to the general public. Any retailer
selling tobacco, tobacco products, ex tobacco related devices or electronic delivery devices at the
time this ordinance is adopted shall comply with this Subdivision within 30 days following the
effective date of this ordinance. '

Subd. 9. Responsibility. All licensees under this ordinance shall be responsible

for the actions of their employees in regard to the sale of tobacco, tobacco products, et
tobacco telated devices or electronic delivery devices on the licensed premises, and the sale of
such an item by an employee shall be considered a sale by the license holder. Nothing in this
section shall be construed as prohibiting the City from also subjecting the Clerk to whatever
penalties are appropriate under this ordinance, State or Federal law, or other applicable law or
regulation. '

Subd. 10. Compliance Checks and Inspections. All licensed premises shall be

open to inspection by the City Police or other authorized city official during regular
business hours. From time-to-time, but at least once per year, the City shall conduct compliance
checks by engaging, with the written consent of their parents or guardians, minors over the age
of fifteen (15) years but less than eighteen (18) years, to enter the licensed premises to attempt to
purchase tobacco, tobacco products, ex-tobacco related devices or electronic delivery devices
when such items are obtained as a part of the compliance check. No minor used in compliance
checks shall be supervised by City designated law enforcement officets or other designated City
personnel. Minors used for compliance checks shall not be guilty of unlawful possession of
tobacco, tobacco products, e tobacco related devices or electronic delivery devices when such
items dre obtained as a part of the compliance check. . No minor used in compliance checks shall
attempt to use a false identification misrepresenting the minor’s age, and all minors lawfully
engaged in a compliance check shall answer all questions about the minor's age asked by the




licensee or his or her employee and shall produce any identification, if any exists, for which he
or she is asked. Nothing in this Section shall prohibit compliance checks authorized by State or
Federal laws for educational, research, or training purposes, or required for the enforcement of a
particular State or Federal law. :

Subd. 11.  Other Illegal Acts. Unless otherwise provided, the following acts
shall be a violation of this ordinance.

(A) Illegal Sales. It shall be a violation of this ordinance for any
person to sell or otherwise provide any tobacco, tobacco product, ex tobacco related device or
electronic delivery device to any minor. '

®) Tllegal Possession. [t shall be a violation of this ordinance for any
minor to have in his or her possession any tobacco, tobacco product ez tobacco related device or
clectronic delivery device. This subdivision shall not apply to minors lawfully involved in a
compliance check. '

© Illegal Use. It shall be a violation of this ordinance for any minor
to smoke, chew, sniff, or otherwise use any tobacco, tobacco product er tobacco related device_or
electronic delivery device.

o) Illegal Procurement. It shall be a violation of this ordinance for
any minor to purchase or attempt to purchase or otherwise obtain any tobacco, tobacco product,
o tobacco related device or electronic delivery device, and it shall be a violation of this
ordinance for any person to purchase or otherwise obtain such items on behalf of a minor. It
shall further be a violation for any person to coerce or attempt to coerce a minor to illegally
purchase or otherwise obtain or use any tobacco, tobacco product, ex tobacco related device ot
electronic delivery device. This Subdivision shall not apply to minors lawfully involved in a
compliance check. -

(E) Use of False Identification. It shall be a violation of this
ordinance for any minor to attempt to disguise his or her true age by the use of a false form of
identification, whether the identification is that of another person or one on which the age of the
person has been modified or tampered with to represent an age older than the actual age of the
person.

Subd. 12.  Violations.

(A)Notice. Upon discovery of a suspected violation, the alleged violator shall
be issued, either personally or by mail, a citation that sets forth the alleged violation and which
shall inform the alleged violator of his or her right to be heard on the accusation.

(B) Hearings. If a person accused of violating this ordinance so requests, a
hearing shall be scheduled, the time and place of which shall be published and provided to the

accused violator. .
(C)Hearing Officer. A designee of the Ely City Council shall be appointed

as the Hearing Officer.




(D) Decision. If the Hearing Officer determines that a violation of this
ordinance did occur, that decision, along with the Hearing Officer’s reasons for finding a
violation and the penalty to be imposed under Subdivision 13 of this ordinance, shall be recorded
in writing, a copy of which shall be provided to the accused violator. Likewise, if the Hearing
Officer finds that no violation occurred or finds grounds for not imposing any penalty, such
findings shall be recorded and a copy provided to the acquitted accused violator.

(E) Appeals. Appeals of any decision made by the Hearing Officer shall be
filed in the District Court for the City in which the alleged violation occurred.

(F) Misdemeanor Prosecution. Nothing in this Subdivision shall prohibit the
City from seeking prosecution as a misdemeanor for any alleged violation of this ordinance. If
the City elects to seek misdemeanor prosecution, no administrative penalty shall be imposed.

(G) Continued Violation. Each violation, and every day in which a
violation occurs or continues, shall constitute a separate offense.

Subd. 13. Penalties.

(A)Licensees. Any licensee found to have violated this ordinance, or whose
employee shall have violated this ordinance, shall be charged an administrative fine of $75 for a
first violation of this ordinance; $200 for a second offense at the same licensed premises within a
twenty-four (24) month period; and $250 for a third or subsequent offense at the same location
within a twenty-four (24) month period. In addition, after the third offense, the license shall be
suspended for not less than seven (7) days.

(B) Other Individuals and/or Clerks. Other individuals and/or Clerks, other
than minors regulated by Subdivision 3 of this Subsection, found to be in violation of this
ordinance shall be charged an administrative fee of $50.

(C)Minors. Minors found in unlawful possession of, or who unlawfully
purchased or attempt to purchase, tobacco, tobacco products, ex tobacco related devices ot
electronic delivery devices, shall be cited and referred to Juvenile Court on first violation.
Second violation - $100.00 administrative fine.

(D)Misdemeanor. Nothing in this Subdivision shall prohibit the City from
seeking prosecution as a misdemeanor for any violation of this ordinance.

Subd, 14.  Exceptions and Defenses. Nothing in this ordinance shall prevent the
providing of tobacco, tobacco products, ex tobacco related devices or electronic delivery devices
to a minor a part of a lawfully recognized religious, spiritual, or cultural ceremony. It shall be an
affirmative defense to the violation of this ordinance for a person or have reasonably relied on
proof of age as described by State law.




Subd. 15.  Severability and Savings Clause. If any section or portion of this
ordinance shall be found unconstitutional or otherwise invalid or unenforceable by a court of
competent jurisdiction, that finding shall not serve as an invalidation or effect the validity and
enforceability of any other section or provision of this ordinance.

SECTION 2. Pursuant to Section 3.08 of the Charter of the City of Ely, Minnesota, the
adoption of this Ordinance is effective 30 days after final adoption and publication.

First Reading: Second Reading:
Adopted this day of , 2013.
Mayor Clerk-Treasurer

Publication Dates:

Newspaper: Ely Echo




ORDINANCE NO. 280, 2% Series

AN ORDINANCE OF THE CITY OF ELY, MINNESOTA, AMENDING THE
CITY CODE OF THE CITY OF ELY, MINNESOTA, CHAPTER 10, PUBLIC
PROTECTION, CRIMES AND OFFENSES BY ADDING SECTION 10.31
PROHIBITING CONSUMPTION OF PRODUCTS LABELED NOT FOR HUMAN
CONSUMPTION AND AMENDING CHAPTER 6 OTHER BUSINESS REGULATION
AND LICENSING ADDING SECTION 6.39 REGULATING THE SALE OF
SYNTHETIC DRUGS.

THE COUNCIL OF THE CITY OF ELY DOES HEREBY ORDAIN:

SECTION 1. Chapter 10 of the Ely City Code is hereby amended to add Section 10.31 as
follows: :

SEC. 10.31. PRODUCTS LABELED NOT FOR HUMAN CONSUMPTION.

Subd. 1. Violation and Definition. The following terms, as used in this Section,
shall have the meanings stated: '

A. It is a violation of this section for any person to intentionally
consume any product labeled not for human consumption.

B. It is a violation of this section for any person to intentionally aid
another in violation of this section. :

C. For the purposes of this subdivision, consume or consumption
shall include eating, drinking, smoking, injecting, and inhalation.

D. 1t is not a violation of this subdivision if a person is acting under
written direction and supervision of a medical doctor.

SECTION 2. Chapter 6 of the Ely City Code is hereby amended to add Section 6.39 as
follows:

SEC. 6.39 SYNTHETIC DRUG ESTABLISHMENTS

Subd. 1. Definitions. The following terms, as used in this section, shall have
the meanings stated:

A, Synthetic drug. The term synthetic drug means one or more of

the following: :
1. A substance that a reasonable person would believe is

being purchased or sold as a synthetic drug;




2. A substance that a reasonable person would believe is
being purchased or sold as a synthetic drug; or

3. A substance that a person knows or should have known
was intended to be consumed by injection, inhalation, ingestion, or any other immediate means,
and consumption was intended to cause or simulate a stimulant, depressant, or hallucinogenic
effect on the central nervous system that is substantially similar to or greater than the stimulant,
depressant, or hallucinogenic effect on the central nervous system of controlled substance on
Schedule 1. Synthetic drug does not mean for or drug ingredients, alcohol, legend drugs,
tobacco, or dietary supplements.

. B. Synthetic drug establishment. Synthetic drug establishment
means any business establishment where any person engages in the sale of synthetic drugs.

Subd. 2. License Required. No person shall engage in the business of
operating a synthetic drug establishment either exclusively or in connection with any other
business enterprise without first obtaining a license for each synthetic drug establishment.

A. Application for a synthetic drug establishment license shall be
made to the city clerk on forms supplied by the city containing the following information:

1.- A description of the business;
2. A description of the location of the premises to be licensed;

3.  The full names and addresses of the property owner, business
ownet, lessee and manager, operator and the date of birth of each;

4, If the applicant is a partnership, the names and residence
addresses of each of the partners including limited partners, and the address of the partnership
itself, if different from the address of the synthetic drug establishment; and

5. Whether any of the aforementioned individuals have ever been
convicted of any crime or offense other than a traffic offense, and if so, a description of the
offense as to time, place, date and disposition.

B. The annual license fee shall be . A separate license
shall be obtained for each place of business. The licensee shall display the license in a
prominent -place on the licensed premises at all times." A license, unless revoked, shall be
effective August 1% through July 31% annually.




C. Issuance of License.

1.  No license shall be issued unless it is approved by the City Clerk-
Treasurer upon advice from the police department and unless the establishment has passed fire
and health inspections. No license shall be approved if there are reasonable grounds to believe

a. That the granting of said license would result in violations of the
law;

b. That the license application contains false and misleading
statements; or

¢. That other good cause exists for denying the license.

_ 2. If it is determined that there is not adequate information to
evaluate the license application, the City Clerk-Treasurer may direct the applicant, manager or
agent to appear at any reasonable time and place to. give under oath information concerning the
application, No license shall be granted to any applicant who refuses to appear and cooperate
with the investigation.

Subd. 3 Prohibited Acts. No synthetic drug establishment shall:

A. Remain open between 8:00 p.m. and 8:00 a.m. on any day;

B. Sell synthetic drug products that do not include the name, phone number
and address of the manufacturer, packer and distributer of the product;

C. Sell synthetic drug products that do not identify all commodities within
the package, including organic and non-organic, chemically synthesized substances and
compounds;

D, Sell synthetic drug products to any individual under the age of 21;

E. Sell synthetic drug products that do not comply with all state and federal
laws and regulations, including those related to packaging, labeling and weights and measures;
and

F. Be located within 500 feet of any park, school, day care facility or area
zoned residential or mixed-use neighborhood. This restriction shall not apply to a synthetic
drug establishment that was conducting business at the location indicated in the application and
making sales of synthetic drugs at that location on or before the effective date of this ordinance.




Suhd. 4. Suspension and revocation of license. The City may revoke ot suspend any
license issued pursuant to the section, if, after giving the licensee an opportunity to be heard on
the matter, finds:

A, The licensee has violated a provision of this subdivision or any other law
related to the conduct of its operation including, but not limited to state, federal or local laws; or

B. The licensee secured the license through misrepresentation or fraud and
misstated any material fact in the application; or

C.  Failure of the licensee to cooperate with the police, fire or health officers
in any investigation related to their operations or failure to admit police officers ito the
establishment at any time when people are present in the establishment; or

D. The establishment is operated in such a way as to endanger public health

or safety; or
E. The establishment is operated in such a way as to constitute a public

_ nuisance as defined by Minnesota Statute Section 609.74 or successor statute or the City Code.

Subd. 5. Appeals. Any person aggrieved by a licensing decision under this section may
appeal such decision to the city council by filing a written notice of appeal with the city clerk

~ within 15 days after such decision is rendered. The decision of the city council is the final

administrative decision of the city.

Subd 6. This section is intended to complement state and federal laws regulating
synthetic drugs.

Subd. 7. Severability. If any portion of this section, or its application to any
circumstances is held invalid, the remaining provisions shall be considered several, and shall be
given effect to the maximum extent possible.

SECTION 3. Effective Date: Pursuant to Section 3.08 of the Charter of the City of Ely,
Minnesota, the adoption of this Ordinance is effective 30 days after final adoption and
publication.
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